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* TERRORISM AND INTERNATIONAL LAW 
by 
** SOMPONG SUCHARITKUL 
I. INTRODUCTION DEFINITIONAL PROBLEMS 
Problems of pluri-dimensional complexity converge 
in any meaningful endeavour to explore practical measures 
to prevent, pre-empt or otherwise to discourage and suppress 
acts of terrorism on an international scene. The present 
paper is devoted to the treatment of only some of these 
problems, namely, definitional problems, the problem of 
jurisdiction, its legal bases and a meaningful response 
to terrorism. These problems present themselves in more 
than one connections. To ensure proper appreciation of 
the nature and scope of these multi-faceted problems relating 
to terrorism in the eyes of international law, preliminary 
attention is focused on the need to adopt a balanced approach 
to the basic notion of "International Terrorism
"
. 
* 
** 
2/ ... 
This paper is presented to a Seminar on the phenomenon 
of "terrorism" in the contemporary wg~ld and its 
impact on individual security, political stability 
and international peace. The title is taken from 
the second theme of the seminar, organized by the 
Organization of Islamic Conference at Geneva, 
June 23-25, 1987. 
B.A. Hons., M.A., D.Phil. (Oxford); Docteur-en-Droit (Paris); 
LL.M. (Harvard); Robert E. and Marion D. Short Professor 
of International Law at Notre Dame Law School; 
Faculty Fellow (Institute for International Peace 
Studies, Notre Dame); Membre titulaire of the Institut 
de Droit International, Geneva; sometimes Member and 
Special Rapporteur of the International Law Commission, 
United Nations. 
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A. An Accepted Definition of "International Terrori6m" 
Definitional problems of primary importance loom 
large in any attempt to encapsulate the general notion of 
"terrorism" or to ident.ify the salient features of "acts 
of terrorism". A marked increase in the intensity, frequency 
and variety of occurrences of "acts of terrorism" in the 
diverse parts of the globe has prompted more recent authors 
to suggest a definitional approachll with varying components21 
without sufficiently reflecting the existing notion of 
terrorism as defined in a general multilateral convention. 
For a purpose, close;akin to the present, the Convention 
for the Prevention and Punishment of Terrorism, adopted 
by the International Conference dn the Repression of Terrorism 
on November 16, 1937, Geneva,11 contains a pertinent definition 
of "acts of terrorism" as well as provisions elaborating 
and enumerating criminal offences under this heading. 
1/ 
1/ 
11 
31 . .. 
See, e.g., Jordan J. Paust, Federal Jurisdiction 
over Extraterritorial Acts of Terrorism and Non-
immunity for Foreign Violators of International Law 
under the FSIA and the Act of State Doctrine, 23 
Virginia Journal of International Law (1983), pp.191-251. 
Ibid., at pp. 192-193: "Terrorism itself can be defined 
as a process that involves the international use of 
violence, or threat of violence, against an instrumental 
targets in order to communicate to a primary target or 
that of further violence so as both to coerce 
the primary target into behavior or attitudes through 
intense fear or anxiety and to serve a particular 
political end. Compare, Micholus, Statistical Approaches 
to the Study of Terrorism, in Terrorism; Indisciplinary 
Perspectives, 209, 209-10 (Y. Alexander and S. Figer 
eds. 1977); and Lillich and Paxman, State Responsibility 
for Injuries to Aliens Occasioned by Terrorist Activities, 
26 Am. U. L. Rev i ew , 217, 219 (1977). 
See U.N. document A/cN.4/368, 
pp. 18-22, excepts. 
April 13, 1983, 
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Article I, paragraph 2, of the 1937 Geneva Convention 
prov i do,,; 
"In the present convention, the expression 
"acts of terrorism" means criminal acts directed 
GV :vn ~ Ii ,'~ against a State and intended or calculated to create 
tv J. lvv1-" ~),. c'1' a state of terror in the minds of particular persons, 
. . 41 
or group of persons or the general publlC publlC."-
Before proceeding to define the notion of terrorism, 
paragraph 1 reaffirms "the principle of international law 
in virtue of which it is the duty of every State to refrain 
from any act designed to encourage terrorist activities 
directed against another State and to present the acts 
r I 
in which such activities take shape. lI~j It also stipulates 
the obligation of States to "undertake as hereinafter provided 
to prevent and punish activities of this nature and to collaborate 
f . h' 61. d . . -' h d or t IS purpose. ,,- ThlS un ertaklng Imp.LleS t. e uty 
on the part of States parties to adopt legislation establishing 
jurisdiction not only to arrest, try and punish, but above 
all to prescribe as punishable offence acts of terrorism 
d f · d 7 I d d···· d" h' so e:lne - an to exten crlmlnal Jurls lctlon of t IS 
courts to prosecute and enforce judgements. 
Article 2 requires each of the States parties to 
make following acts of terrorism punishable criminal offences 
if committed on its territory and directed against another 
State party ;-
41 ... 
il Ibid., at p. 18. 
2/ Ibid6., ll.rticle I, paragraph 1 f at p. 18. 
§../ Ibid., operative part of paragraph 1 , at p. 18. 
]j Ibid. , Articles 2 , 3 and 4, pp. 18-19. 
II ( 1 ) 
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Any wilful Llct causing death or grievous 
bodily harm or loss of liberty to :-
(a) Head of States, persons exercising 
the perogatives of the head of the 
State, their hereditary or designated 
successors; 
(b) The wives or husbands of the above-
mentioned persons; 
(c) Persons charged with public functiolls 
or holding public positions when the 
act is directed against them in their 
public capacity. 
(2) Wilful destruction of, or damage to, public 
property or property devoted to a public 
purposes. belonging to or subject to the authority 
of another High Contracting Party. 
(3) Any wilful act calculated to endanger the 
lives of members of the public. 
(4) Any attempt to commit an offence falling 
within the foregoing provisions of the present 
article. 
(5) The manufacture, obtaining, possession, or 
supplying of arms, ammunition, explosives, 
or harmful substances with a view to the 
commission in any country whatsoever of an 8/ 
offence fall ing ,vi t hi n the present art i c le . .JJ....:.. 
The definition adopted by the 1937 Geneva Convention 
and the list of punishable offences of acts of terrorism 
were incorporated in a recent report of Minister Doudou 
Thiam, Special Rapporteur, for the International Law Commission 
for th topic: Draft Code of Offences against the Peace and 
Security of Mankind. Draft Article 11 enumerates acts constitut-
ing crimes against peace, among which Paragraph 4 includes: 
:The undertal<ing, assisting or encouragement by the authorities 
5/ ... 
~/ Ibid., at p. 18. 
sue I 1:\ HIT 1\ U L / :J 
of il State of terrorist acts in another Stelte, or the toleration 
by these authorities of activities organized for tIle purpose 
of carrying out terrorist acts in another Stilte.~/ Sub-
pilragraph (a) contains a definition of terrorist acts taken 
b . h 193- 10/ r . • d b almost ver atlm from t e .4_ 1- ;'::onvention an 5U -paragraph 
(b) in effect enumerates offences constituting terrorist 
. h . . 2 . C . 11/ acts In t e same fashlon as article of the earller .onventlon.-
B. Elements of "Act of Terrorism" 
The elements of "acts O F .c terrorism" as contained 
in the 1937 Convention and the Draft Article by Minister 
Doudou Thiam are broadly similar. The acts in question 
must be pubishable offences, directed against a State, 
and intended or calculated to create a state of fear or 
"terror" in the minds of public figures, or a group of persons 
or the general public. First, to constitute a crime against 
peace, as a category of offences against the peace and 
security of mankind, the "terrorist acts" or "acts of 
terrorism" must be by the authorities of a State ~onsisting 
either in "undertaking", "assisting" or "encouragements", 
and it has to be committed in another State. Alternatively, 
the definition also covers "toleration" by State authorities 
"of activities organized for the purpose of carrying out 
terrorist acts in another State."ll/ To amount to a crime 
against peace, the terrorist acts must have been attributable 
to a State either through State authoritie~ undertaking, 
assistance or encouragement, or indeed mere teleration without 
actual participation. In any event, it presupposes the 
6/ ... 
:2/ 
lQ/ 
See Report of the International Law Commission 
on the work of its 38th session, 1986, Chapter 
V, Supplement No. 10, 11./41/10, pp. 100-139, 
at p. 109. 
Ibid., at p. 109. 
lJj See Note 3, A/CN.·1/36B, at p. 18. 
I 2/ See 11. / IJ 1 / lOS u P P 1 erne n t No. ; 0, p ,l r a !], a t p. 1 0 9 · 
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existence of an obligation on the part of a State not knowingly 
to allow its territory to be used in the organizing or staging 
of activities for the commission of terrorist acts in another 
State. 
To 
Secondly, the act must be directed against "another State. 
this requirement is added "or the population of 
a State", thereby extending the notion of direction to 
cover also the population of another state.IlI In fact, 
this extension is implicit in the creation of a state of 
"terror" or "fear" in the minds of public figures (chez 
des personalites), or a group of persons or the general 
public. The last "phrase" is invariably referable to 
the population of that other State. Finally, the intent 
or purpose or "mens rea ll is clearly the inducement of 
"fear" or IIterror", a psychological effect to be produced 
by the "actus rEus li or the act of terror in question. 
A valid query may be raised whether an ordinary 
act of terrorism which is defined as a criminal offence 
directed against a State or its popUlation and calculated 
to create a state of fear in the minds of individuals, 
a group of persons or the public at large becomes an offence 
against peace 
only if it is 
State through 
(or against the peace and security of mankind) 
committed by a State or attributable to the 
its officials' action or omission or toleration. 
In other words, without this additional element of the 
"undertaking", "assisting", "encouragement ll or IItoleration" 
by State authorities, an act of terrorism remains a terrorist 
act nonetheless. The imputation of the act to a State 
merely aggravates the nature or seriousness of the offence 
so as to make it not only a criminal offence required to 
be punishable under domestic law by treaty, but also an 
7 I . .. 
131 Ibid., at p. 109: (a) Definition of Terrorist Acts. 
- --
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" 0 f fen c e a g a ins t the pea c e d n d sec uri t y 0 [ man kin d " \v i t h 
all the grave consequences that inevitably follow. The 
1937 Convention obliged States parties not only to refrain 
from any acts designed to encourage terrorist activities 
but also to prevent the acts in which terrorist activities 
take shape. Thus, States undertaJ<;:e thereby to prevent 
and punish activities of this nature. A breach of such 
an undertaking does not entail responsibility of State for 
the commission of the act or organization of activities 
by individuals who are neither authorities nor officials 
of the State. Nevertheless, knowledge and toleration of 
such activities may amount to a breach of duty engaging 
State responsibility for failure to prevent the occurrence 
of such unlawful activities on its territory. A ~loser 
examination of concrete examples in State practice may 
help clarify some of the inherent obscurities and ambiguities. 
Given the existence of an act of terrorism, our concern 
may still be precluded by the non-international or non-
transnational character of the act. 
C. "Acts of Terrorism" and "International Terrorism" 
An act of terrorism may constitute but an ordinary 
crime or criminal offence if committed within the boundary 
of one State and not directed against any other State. In 
a sense, every crime is an offence directed against the 
society or the State. Indeed, some offences are specifically 
labelled offences against the State, whether in the form 
of national security, economic or financial stability, 
sedition or high treason. According to the definition 
given above, an "act of terrorism" is at least a crime 
calculated to create a state of fear in the mind of individuals, 
groups or the general public. It is also directed against 
the State. An "act of terrorism" is elevated to the status 
of "international terrorism" solely on account of its 
"internationality". 
8/ ... 
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History has known notorious instances of terrorism, 
although not always categorized ~s an offence. Thus, we 
have beard of "Ivan the Terrible" as distinguished from 
"Richard the Lion Heart". In post-revolutionary France, 
the expression "la regne de terrell!" has been used to 
describe the terrifying occurrences. During World War I, 
a resolution was adopted by the Allied governments condemning 
German Terror and demanding retribution. 1.1./ Subsequently, 
d . d . .. 15/ a eclarat10n 'vas rna e 1n Moscow on German atroc1t1es.-
Aside from war-time terrors or terrorist acts committed 
during an armed conflict, "acts of terrorism" continued 
long after the cessation of hostilities. Happenings in 
various parts of the world did not conform to the same or 
similar pattern of terror connected with post-war guerillar 
activities as in Greece for instance. The first notable 
terrorist group known in Asia with transboundary partici-
pation 'vere the C.T. (Chinese, or at times Communist, Terrorists) 
in Malaya before and also after independence. They were 
Communist-inspired bandits of Chinese origin taki.ng hostages 
and demanding extortions from among the Chinese population 
in Malaya in order to embarrass the British Colonial Government 
and subsequently its Malayan successor or the Federation 
of Malay States. Their purpose was to change the regime 
of government in the country by means of terrorism. If 
their activities were confined to the borders of Malaya 
without instigation or assistance or encouragement from 
outside, they would amount ~o nothing more than ordinary 
bandits or highway m~n, operating against local law, not 
unlike Robin Hood of Sherwood Forest except that there 
was no oppression against the poor in the part of the ruling 
9/ ... 
1.1./ A/CN.4/368, at p. 28. 
12/ Ibid., at p. 29. 
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authority. In fact, it Has ull elttempt to bring Qbout chall~les 
by force of terror, directed from outside against the internal 
security and stability of Malaya. 
The C.T. might have been the first such classic 
example of internatinal terrorism. On the other hand, there 
had been other instances of native uprising with the aim 
to overthrow existing colonial government or removing alien 
domination. These colonial peoples Here not only denied 
their basic right of self-determination as peoples but were 
also often labelled "terrorists", such as the "Mao Maos" 
in Africa or even the Algerians and the Indo-Chinese before 
their respective independence, struggling to liberate 
their nationsl from the yoke of colonial oppression. The 
process of deolonisation could indeed be painful; the deliverance 
of an independent nation has often entailed far greater labour 
pain for the reluctant colonial power than the delivery 
of an overgrown child by an uncooperative mother. National 
liberation movements could avail themselves of external 
assistance with world-wide endorsement. 
One crucial point has been rendered crystal clear 
beyond any shadow of suspicion. General Assembly Resolution 
3103 (XXVIII) Basic principles of the legal status of 
the combattants struggling against colonial and alien domination 
and racist regimes,has succeeded in precluding national 
liberation movements from the presumption of guilt. There 
into· is less possibility of converting "freedom-fighters" 
"terrorists", and "mercenaries" into "national heroes". 
The two are so far apart that no confusion would seem likely 
today, although the past was contaminated with such distortions. 
Paragraphs 5 and 6 run 
"5. The use of mercenaries by colonial and racist 
regimes against the national liberation 
movements struggling fer their freedom and 
independence from the yoke of coloniulism 
10/ ... 
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and alien domination is considered to be 
a criminal act and the mercenaries should 
accordingly be punished as criminals. 
6. The violation of the legal status of the 
combatants struggling against colonial 
and alien domination and racist regimes 
in the course of armed conflicts entails 
full responsibility in accordance with the 
norm of international la,,,. "l§.1 
This much has at least been clarified. Between 
mercenaries and national liberations movements, the position 
has been made unquestionably clear. Mercenaries or hired 
killers fight for reward, not to achieve independence, 
but rather to prolong colonial and alien domination or racist 
regimes. On the other hand, this clarity will in no way 
justify "acts of terrorism" or "international terrorism" 
by whomsoever committed. Regulation of the use of force 
in an armed conclict in the course of liberation, as in 
other instances of armed conflict, does not necessarily 
guarantee absence of violations of the laws and customs 
of war by either side of the combatants. Suffice it to 
confirm that such violations engage responsibility under 
international law. Not only the State that violated the 
regulation 'ivould be responsible, but thE' .. insurgetl"ts or 
rebels considered to be protected by the Geneva Conventions 
of 1949121 and additional Protocols of 1977 ~I could 
be equally liable. Violations in the form of taking of hostages, 
111 • •• 
16/ Ibid., at p. 90; G.A. Resolution 3103 (XXVIII) 
-- of December 12, 1973. 
121 Geneva Conventions for the Protection of War Victims, 
August 12, 1949, U.N. Treaty Series Vol. 79 
(1950), I Nos. 970-973. 
~/ Additional Protocols adopted by the Diplomatic 
Conference of International Humanitarian Law Applicable 
in Armed Conflicts on June 8, 1977, United Nations 
Juridical Yearbook 1977, Chapter IV. 
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torture, killing of hostages, reprisals could be punishable 
as crimes against the laws and customs of war or war crimes, 
and could take the form of "acts of terrorism". 
There are also other "acts of terrorism" which are 
not exclusively taking place within one and the same State, 
but may have transboundary connections or networks in various 
parts of the region or elsewhere in the world at large. Just 
as the "pirates jure gentium" operate on the high seas, i.e., 
outside national jurisdiction of any State, an organized 
band. of terrorists may have their planning and operational 
sites in more than one country. The Red Army or other extremist 
groups of Japan,l1/ the Bander--Meinhof gang lQ/ in the 
Federal Republic of Germany, the Mafia or the Brigatto Rosso of 
Italy need not stay put at one headquarters, within one 
and the same country, they often cross national borders. 
A gang of terrorists like the mafia or the Red Brigade, 
which could operate for private ends or for loftier motives, 
could commit within Italy an act of terrorism such as the 
.. h . . d' S" 21/ assaSSlnatlon of t e Antl-terrorlst Cornman er ln lClly,--
12/ .•• 
11/ A suicide crash by a monoplane into a private home 
lQ/ 
and other explosions 'vere attempted at various industrial 
complexes, such as the Mitsubishi Heavy Industry, 
sometimes by the leftist in protest against capitalism, 
other times by the rightiest group urging for more militant 
actions on the part of the Government and other enterprises. 
See, e,.g., 
Case, Ie 
the Klaus Croissant 
Figaro, November 17, 
extradition 
1977, at p. 17, Col. B. 
21/ The Italian General was waylaid and assassinated 
in his own car on his way home. 
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or the kidnapping and subsequent assassination of former 
Prime Minister AIda Mora of Italy,22/ could be considered 
as being directed against the territorial government or 
the home State. On the other hand, the capture and taking 
NATO Commander of Logistics . 23/ of hostage of General Dozler,-
in Northern Italy, although motivated by private gains, 
was nevertheless directed against another State (i.e.~ the 
U.S.A. of which General Dozier was national) as well as 
against an international organization (NATO). Inspite 
of political motivations in all the three cases mentioned 
above, the offences committed in Italy could clearly be 
regarded as acts of terrorism. Of the three instances, however, 
the Dozier Case was apparently the only example of "inter-
national terrorism", since the hostage was a foreign 
(non-Italian) and the act was directed against another 
State, i.e., not against Italy alone as in the assassination 
of an Italian Anti-terrorist Commander and former Prime 
Minister Aldo Moro of Italy. 
These three instances may be distinguished from 
yet another category of terrorist acts, such as, the kidnap 
of the heir of Bulgari 24/ for a ransom, which took place 
in Italy as well as outside, for the place of payment of 
13/ ... 
II/ See, e.e., the Piperno extradition case in connection 
with the assassination of Aldo Moro, "Red Brigade 
hunt Intensifies in France", International Herald 
Tribune, September 4, 1979, at p. 5, Col.l. 
23/ N.Y. Times, January 1, 1982 at p. 3, Col. 4, 
N.Y.T. December 18, 1981, at A.3, Col. 1. 
24/ See the incident was reported in local press as well 
- as in the European edition of the Herald Tribune. 
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for the safety and security of the visiting head of State 
and dignatories. The fact that the terrorists were agents 
of the Democratic Peoples's Republic of Korea did not make 
the act any less international. Similarly, the shooting 
of Korean jet liner over the Pacific by Soviet shore missiles 
was not a purely domestic incident, as indeed the act entailed 
far-reaching repercussions in the history of civil aviation.2~/ 
Nor indeed was the destruction of a New Zealand vessel of 
the Green Peace by French agents ever to be deemed within 
France's domestic jurisdiction.~/ The international character 
of the act of terrorism attributable to a State in all these 
cases fit the definition of "international terrorism". 
Moreover, they constitute instances of State terrorism, 
par excellence. The mining of a harbour in time of peace 
for whatever reason has been found by the International 
Court of Justice to constitute violation of international 
. h . b' . h 30/ t k' law, engaglng t e responsl lilty of teState, - a lng 
into account humanitarian considerations. 
15/ ... 
~/ See, e.g., the decision of the Pilot Association 
boycotting landing in Moscow, and other counter-
measures adopted by the Council of Europe. Efforts 
were made to prevent the recurrence of such incidents 
by establishing points for monitoring routing services 
in Japan, U.S.S.R., and U.S.A. to coordinate the 
locality of each civil aircraft. 
~/ See the Green Peace incident. 
30/ See Nicaragua v. U.S.A., 1986, I.C.J. Report, 
judgement of June 26, 1986. 
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D. Types of Offences Associated with "International 
Terrorism" 
Having to some extent drawn a boundary line between 
"international or transboundary terrorism" of relevant 
interest to our enquiry and those that need not detain further 
attention, we may next examine briefly the types of offences 
which may constitute acts of international terrorism meriting 
the most attentive consideration. Broadly speaking, within 
the scope of the internationally accepted definition, acts 
consituting international terrorism, for present purposes, 
may be classified under the following categories of offences:-
11/ 
11/ 
11/ 
1. 
2 • 
3. 
Offences against internationally protected 
persons, kidnap, or wilful act causing death 
or grievous bodily harm, murder, assassination,3l/ 
such as the assassination of President Anwar 
Sadat of Egypt and Mme. Park Chung Hee, wife 
of former Korean President, later himself 
assassinated. 
. 32/. . b . TakIng of hostages-- or seIzIng a pu llC 
building, such as an embassy or a consulate, 
including, e.g., taking hostage of French 
Ambassador in The Hague, or the Iraki Ambassador 
in Paris. 
Wilful destruction of, or damage t~~4blic 
property devoted to public purpose,3_1 such 
as explosion of bombs in a courthouse, public 
building, department store or market place, 
in London, Paris, Rome, etc. 
16/ ... 
See Convention on the Prevention and Punishment 
of Crimes against Internationally Protected Persons, 
including Diplomatic Agents, December 14, 1973, 
Resolution 3166 (XXVIII); European Convention on 
the Supression of Terrorism, January 27, 1977, 
Strasbourg, Article 1 (c). 
See International Convention against the Taking of Hostages, 
December 17, 1979, Resolution 34/164; European Convnention, 
etc., Article 1 Cd). 
See European Convention, Ar~icle 1 (e); 1937 Geneva 
Convention,ci:terl-- ih note 31,A-rticle 2, paragraph 2, 
A/CN.4/368, at p. 18. 
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4. Wilful act calculated to endanger the lives 
of members of the public,31/ such as throwing 
grenades or firing machine guns in a crowded 
airport, Leonardo da vinci or Televive, or 
explosion of Air India or TWA. 
5. Hi-jacking of aircraft, vessels and other 
public means of transport,32/ such as the 
hi-jacking of TWA or Pan American air lines, 
the Santa Maria or the Achille Lauro, or 
the Dutch train. 
6. The manufacture, obtaining,possession or 
supplying of arms, ammunition, explosives 
or harmful substances with a view to the 
commission of any of the above offences. 36 / 
To this list should also be added acts which constribute 
to the commission of any of above offences, including the 
planning, preparation, participation and harbouring of any 
such act. The following need be mentioned:-
(1) 
( 2 ) 
conspiracy to commit any such as (1 to 5);12/ 
. . h' 38/ Any IncItement to any suc act, If successful;--
( 3 ) direct public incitement to any such act Ivhether 
or not 39/ successful;--
Ivi 1 ful participation . h 40/ In any suc act;--( 4 ) 
( 5 ) assistance, knowingly given, towards the commission 
41/ 
of any such act;--
( 6 ) . h 42/ any attempt to commIt any suc act.--
17/ ... 
34/ See 1937 Geneva Convention, Article 2, paragraph 3. 
12/ See Convention for the Suppress ion of Unla,vful Seizure of 
Aircraft, The Hague, December 16, 1970. 
1£/ See Article 2, paragraph 5 of the 1937 Convention for the 
Prevention and Punishment of Terrorism, document A/CN.4/368, 
p. 18. 
37/ See Article 3, paragraph 1, ibid., p. 19. 
38/ Ibid., p. 19, paragraph 2 of Article 3 
39/ Ibid., p. 19, paragraph 3. 
40/ Ibid., p. 19, paragraph 4. 
41/ Ibid., p. 19, paragraph 5. 
42/ Ibid., p. 18, Article 2, paragraph I]. 
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II. THE PROBLEM OF JURISDICTION 
A. The Problem Stated 
1. The conceptual Problem 
The problem connected with jurisdiction is manifold. 
To begin with, there seems to be a basic conceptual problem 
inherent in the expression jurisdiction. Secondly, the 
use of term may also vary with the differing meanings 
ascribed to it by the user. Lastly, there are traditionally 
more than one types of jurisdiction that appear to be highly 
relevant to any consideration of international terrorism. 
The problem may therefore be tackled in these separate 
but closely related connections. 
A conceptual problem of paramount importance sur-
rounds' the expres~ion "jurisdiction". The term has been 
used in several legal contexts, not necessarily interconnected. 
In its etymological sense, "jurisdiction" is a combination 
of "jus" - "juris" and "dicere" - "dictio", literally 
the statement of the law or power to determine the right 
or what the law is on the point at issue, or th~ determination 
f th . h' . . 43/ o e rIg t or Interest In questIon. -
In international law, even from the classics of 
the law of nations, the term "jurisdictio" has been equated 
with "imperium", as in the maxim "par in parem non habet 
imperium" , or "non habet jurisdictionem". In this sense, 
18/ ... 
43/ See, e.g., Henkin, Pugh, Schacter and Smit 
-- International Law, Cases and Materials, Second 
edition 1986, Chapter 10, p. 820. 
"Jurisdiction is commonly used to describe authority 
to affect legal interests". 
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jurisdiction may be said to constitute but an aspect of 
"sovereignty", or governmental authority of the State, 
"perogative de la puissance publique". 
"Jurisdiction" in private international law conveys 
another connotation of competence, conceptually different 
from imperium, while in comparative law, the expression 
"jurisdiction" is replaceable or interchangeable with the 
term "legal system" or a territory or "patria" in which 
an independent or autonomous legal system operates. 
In constitutional law, jurisdiction is exercisable 
by the three branches of the government more or less in 
conformity with the theory and practice of the separation 
of powers. This may correspond more closely to the different 
meanings ascribed to the different types of jurisdiction 
d . . 44/ un er lnternatlonal law.--
The different uses of the same term in various 
branches or disciplines of the law have created some confusion 
of thought as well as of expression. Further complication 
19/ ... 
44/ See, ibid., pp. 820-821: Jurisdiction may be defined 
on several levels, namely, under municipal law 
and under international law. Under municipal law, 
the legislative, judicial and executive powers 
of the federal branches of government are defined 
first in the constitution, which sets the limits 
beyond which the various branches of the federal 
and State government may not go. Conflict of 
laws rules within a federal union often define 
the limits of legislative, judicial ~nd executive 
jurisdiction, not necessarily conterminous 
with constitutional limits. 
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have been added as the result of different usages of that 
terminology in the same context, in the same discipline, 
in public international law. 
2. The Problem of Interpretation or the Types 
of Jurisdiction in International Law 
Thus, the meanings of jurisdiction in international 
law vary also with the types of jurisdictional authority 
exercised by the different organs of the State. In principle, 
it would be misleading and inaccurate not to recognize 
and identify the types of jurisdiction involved or invoked. 
There are at least three aspects, types or phases of juris-
diction in the context of international terrorism. 
(a) Prescriptive or legislative jurisdiction refers 
to the authority to prescribe the rules of conduct 
for individuals and officials within or without 
the State as well as for the State organs, agencies 
or instrumentalities of government. This capacity 
to legislate or to prescribe rules of conduct is 
not confined to the power exercisable by the 
legislatures, but also by other institutions of 
government such as administrative agencies, and 
even courts. 
(b) Adjudicative or judicial jurisdiction means the power 
to adjudicate or determine a legal conflict or 
dispute, such as the authority of a court of law 
to decide whether an offence has been committed 
or to determine the guilt or reaffirm the innocence 
of an accused person. Jurisdiction may be found 
lacking in any given case on several grounds, either 
ratione personae or ratione materiae. Jurisdiction 
20/ ... 
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to ~djudicate may be defined as the autllority of 
d State to subject particular persons or things 
. 'd'" 45/ to Its JU ICIaL process. --
(c) Executi\e or enforcement jurisdiction denotes 
th0 administrative or executive authority of the 
State to prevent and suppress the commission of 
any offence against the law of nations or of any 
other crime, including the power to arrest, apprehend, 
prosecute and execute orders or judgements of the 
court. This is sometimes defined as "the capacity ... 
to enforce a rule of law, whether this capacity 
be exercised by the judicial or the executive 
46/ branch" .--
Thus, the terms legislative, judicial and executive 
jurisdiction may be used interchangeably with the expressions 
jurisdiction to prescribe, to adjudicate and to enforce, 
regardless of the governmental institution exercising the 
power. 
45/ 
46/ 
21/ ... 
See, e.g., the Restatement, Second, Foreign Relations 
Law of the United States, SSe 6; (Revised), Part 
IV, Introductory Note. The Restatement prefers 
the expression jurisdiction to adjudicate over 
the term judicial jurisdiction. 
Ibid., Part IV : Introductory Note. Jurisdiction 
to enforce in defined as the authority of a State 
"to use the resources of government to induce or 
compel compliance with its law". 
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B. Causes of the Jurisdictional Problem 
Several causes seem to have contributed to the 
problem of jurisdiction in connection with international 
terrorism. Before analyzing the problem or attempting 
any solution, it appears useful to examine the origin or 
root-causes of the problem which may be attributable to 
a number of salient facts. 
1. Absence of a comprehensive set of rules in 
international law defining with precision all types of jurisdiction: 
International law has not developed or prescribed a complete 
set of norms delimiting the scope of jurisdiction that 
each State may exercise whether in the form of jurisdiction 
to legislate, to adjudicate or to enforce. That is true 
also of international organizations which may have been 
vested with some of the attributes of State jurisdiction. 
International law has been relatively silent on the limits 
of prescriptive, adjudicative and executive jurisdiction 
of each State or international institution in civil and 
criminal matters generally, although attention has been 
paid more particularly to the outer-limits of Sta~e juris-
dication in criminal matters. 
2. Lack of uniformity in State practice: 
Each State is sovereign within its own borders. Yet, States 
have prescribed law with effect yonder, or sought to adjudicate 
disputes in civil litigation with little or no territorial 
connection, or to prosecute and try persons accused of crimes 
committed outside their territorial confines, and at times 
even to enforce such decisions beyond their national frontiers. 
The extent to which States tend to legislate, adjudicate 
and enforce measures even outside their territory is far 
from uniform. While for historical or geopolitical reasons 
22/ ... 
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some countries ~re shy of exercising jurisdIction extr~­
territorially, others appear to enjoy such extri1vagant 
luxury of extra-territorial jurisdiction. The end results 
point to a marked absence of consistency in State practice. 
3. Emergence of the jurisdictional problem: 
Divergency in State practice regarding the"limits of national 
jurisdiction in different forms has given rise to a serious 
problem in connection with the need to arrest, try and punish 
international terrorists. The problem of jurisdiction 
may arise in more ways than one 
(a) The gap or vacuum in national jurisdiction. 
Because of the diversity of State practice in the quality 
and extent of the authority to prescribe, the capacity 
to adjudicate and the power to enforce, it may happen that 
in a given circumstance or case, no State appears to have 
jurisdiction or to be competent to exercise jurisdiction 
at a particular phase of the proceedings. For example, 
before the Hague Convention of 1970,47/ a terrorist hi-
jacking an aircraft in flight over the highseas could be 
free of any jurisdiction upon landing in a third State. 
The offence was committed in no man's land, and there was 
no provision in the criminal law of the State where landing 
took place making hi-jaCking a punishable offence. There 
was no jurisdiction to arrest, or prosecute as the act 
was not considered a criminal offence, hence no subject 
matter jurisdiction to begin with. Simultaneously, were 
the trial to take place, the accused would have committed 
no punishable wrong since it was not so prescribed by the 
24/ ... 
47/ Hague Convention for the Suppression of Unla\vful 
Seizure of Aircraft, 1970, 10 International Legal 
Materials 133 (1971), Comd. 4956, U.K.T.S. 39 
(1972), more than 120 States have ratified tile 
Convention. 
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law of the State of landing. Nor would the terrorist be 
arrested where landing occurred, since there was no authority 
to arrest a person who in the eyes of the State had committed 
no offence against its law or the law of nations. The 
situation has improved somewhat in like circumstances for 
countries having ratified the Hague Convention of 1970. 
There would be an obligation to pass legislation to create 
jurisdiction to prosecute and punish such offences as hi-
jacking or seizure of aircraft in flight by a number of 
States including the State where the aircraft has landed, 
State of destination and the State of departure. Of course, 
the State of registration normally would have jurisdiction, 
the problem was the lack of physical presence since the 
commission of the offence. Such a gap or vacuum does exist 
and may exist in countless imaginable circumstances, and 
States have endeavoured to bridge the gap or to fill the 
vacuum with jurisdiction. This gap or void may occur 
at any stage of the proceedings, thereby rendering impossible 
their further continuation. 
In some systems, there may be jurisdiction to prosecute 
and to try an accused person in absentia, but wi~hout physical 
presence of the accused enforcement or punishment would 
not be possible. This defect could be cured by cooperation 
of a third State through the process of extradition which 
presents another major problem in the suppression and punishment 
of international terrorism. If any where during any stage 
of the proceedings, a void or vacuum in the jurisdiction 
occurs, the defect becomes incurable. Extradition cannot 
proceed if in the substantive law of the requested State 
the offence complained of is not considered to be a crime 
or punishable offence, or indeed an extraditable offence.4~/ 
25/ ... 
iQ/ For a more detailed examination of the problem 
of extradition, see pp. infra. 
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As extradition presupposes physical presence of the accused 
person or the prisoner, 
of the requested State, 
and therefore custody by the authority 
absence of authority to arrest 
would result in failure to commence extradition proceedings, 
let alone to extradite. 
(b) Overlapping or concurrence of jurisdiction. 
Another problem area may be identified in connection with 
the extension of jurisdiction by one State which overlaps 
that of another State, both claiming to exercise the authority 
to prosecute, to adjudicate and to punish the offender. 
This is not uncommon in ordinary crimes which could be perpetrated 
in more than one States or trans boundary torts where the 
locus delicti commissi may cover more than one territories, 
or where the victim or injured party may have the nationality 
of one State, the offender being a national of another State. 
Two or more States may have concurrent jurisdiction for 
various reasons which provide different grounds or bases 
for jurisdiction. 
In the case of concurrent jurisdiction, the State 
with the custody of the accused or where the defendant can 
be located appears to have an upper hand in the exercise 
of jurisdiction if it wishes to apprehend and prosecute, 
or to allow proceedings to be initiated. Other States 
will have to try the case in the absence of the defendant 
or in penel matters to request extradition which may 
or may not be accorded;2/depending on numerous factors to 
be taken into consideration. In the final analysis, physical 
presence of the defendant or the accused is crucial in criminal 
cases although not indispensable in civil matters. The 
26/ ... 
49/ See pp. infra in connection with the problem 
of extradition. 
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State with the custody of the alleged offender may have 
several options, aut dedere (either to extradite) aut 
judicare (or to prosecute, adjudicate) or indeed to release 
the detainee on various grounds including political expediency 
or humanitarian consideration. 
To facilitate closer cooperation in this area, 
a series of bilateral treaties have been negotiated and 
concluded by States to make appropriate adjustment with 
regard to priority or necessity to bring to justice a person 
responsible for a crime or delict. Multilateral conventions 
or regional arrangements sometimes provide for the allocation 
d · . . f . . d' t' 50/ or IVlSlon 0 concurrent JurIs IC Ion. -
(c) Conflict of jurisdiction. 
The problem is more acute when overlapping jurisdiction 
contains an element of conflict. As in the S.S.Lotus Case 
(1927),51/ after the Court of Turkey had tried and condemned 
Monsieur Demons,a Frenchman, for criminal negligence which 
took place on the highseas. The French Government objected 
strongly to the exercise of Turkish jurisdiction, on the 
ground that the Court of the Flag State (France) had exclusive 
jurisdiction to try the master or members of the crew of 
the S.S Lotus. This conflict had to be resolved, in that 
case by the Parmanent Court of International Justice. In 
one context, the decision may be said to have been overruled 
by the adoption of a different ruling by the Geneva Convention 
on the High SeaS (1958)5l/ as confirmed by the U.N. Convention 
27/ ... 
50/ See, e.g., Status of NATO Forces Agreement. 
21/ (1927) P.C.I.J. series A. No. 10. 
52/ See Articles 5, 6 and 11 of the 1958 Convention 
-- on the High Seas, 450 U.N.Y.S. 82. 
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on the L0W of the Sea (1958)?3/ being d0cla~ation of 
existing customary international law. This was in fact 
d . .. . 'J/j/ a opted earlIer by another ConventIon on CollISIon at Sea.--
In a different context, however, the dictum of the court 
regarding the almost unlimited power of a State to legislate, 
to adjudicate and even to enforce measures affecting the 
interests of foreigners beyond its own territories was no 
where rejected. On the contrary, recent developments show 
an increasing tendency on the part of States to extend their 
jurisdiction over crimes or torts committed by non-nationals 
and non-residents outside their territorial confines, especially 
in order to protect national interests or those of their 
nationals or residents. 
Such conflict is not often resoved by jUdicial 
instance. The S.S. Lotus was an exception rather than a 
rule, having regard to the treaty between France and Turkey 
establishing compulsory jurisdiction of the Permanent Court 
in matters of conflict of jurisdiction, resulting from differing 
interpretation of the bilateral treaty, failing ,-Thich 
there would be little opportunity for an international judicial 
settlement. Solution would have to be found elsewhere. 
Negotiations or agreement between the States concerned may 
provide the ultimate satisfaction to the affected parties. 
28/ ... 
21/ See Articles 92, 94 and 97 of the 1982 Conven~ion. 
D.N.Doc. No. A/CONF.62/122, October 7, 1982, 21 I.L.M. 
1261 (1982). This Convention was signed by 159 States, and 
was intended to replace the four 1958 Conventions on 
the Law of the Sea. This part of the Convention represents 
the codification of existing custom. Article 94 (7) 
requires the cooperation of the flag State and ther other 
State in the conduct of any enquiry into any marine 
casualty or incident of navigation, causing loss of 
lives or serious injury to nationals or damage to 
shipping or installations or marine equipment. 
2i/ The B r us s e 1 s Con v e n t ion 0 f 1 9 5 2 for the un i f i cat ion 0 f c e r t ail i 
rules relating to penal jurisdiction in matters of colisions. 
Cmnd. 1128: Restatement (RevL~ecl) 5S. 502, on the rights 
and duties of the flag State. 
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C. Prospective Solution to tho Jurisdictional Problem 
The causes of the problem are related essentially 
to two possibilities, namely, absence or lack of jurisdiction, 
and overlapping or conflicting jurisdiction. 
A salutory solution to the lack of jurisdiction 
is to create one where none has existed as in various conventions 
. f· f 55/ . f h 56/ on unlawful seIzure 0 aIrcra t, - takIng 0 ostages,-
crimes against internationally protected persons including 
d · . 57/ h .. . . 58/ Iplomatlc agents - or ot er acts of InternatIonal terrorlsm.-
States have been invited to ratify a number of terrorism-
related conventions in order to fulfil their obligations 
to prevent, pre-empt and suppress acts of terrorism, by 
leaving no hole nor loophole in their jurisdiction. 
29/ ... 
55/ See, e.g., Convention on Offences and Certain Other 
Acts Committed on Board Aircraft (Tokyo 1963), 
704 U.N.T.S. 219, 2 I.L.M. 1042 (1963); Convention 
for the Sup~ression of Unlawful Seizure of Aircraft 
(Hijacking, Hague 1970), 22 U.S.T. 1641, T.I.A.S. 
No. 7192, 10 I.L.M. 133 (1971); and Convention 
for the Suppression of Unlawful Acts Against the 
Safety of Civil Aviation (Sabotage), Montreal, 
(1971), 24 U.S.T. 564, T.I.A.S. No. 7570, 10 I.L.M. 
1151 (1971). 
56/ New York Convention against the Taking of Hostages, 
December 17, 1979, A/34/819; (1979) 74 A.J. I.L. 
(1980) p. 277. 
11/ Convention on the Prevention and Punishment of 
Crimes against Internationally Protected Persons, 
including Diplomatic Agents (1973), T.I.A.S. No. 
8532, I.L.M. 41 (1977). 
~/ See European Convention on the Suppression of Terrorism, 
Strasbourg 1976, T.I.A.S. 90, 15 I.L.M. 1272(1976) 
and G.A. Resolution .on Measures to Prevent International 
Terrorism, 61 (XL 1985), 25 I.L.M. 239 (1986). 
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Another problem area is more complex and not easy 
to settle, that of concurrent or conflicting jurisdiction. 
Here again, cooperation among States is required to explore 
and identify the most suitable ways and means to solve the 
jurisdictional problem, including the simplification of 
procedures and facilities for extradition or transfer of 
the alleged offenders. Clearly, the creation of an international 
criminal court 59/ may provide solution to both problems, 
either lack or excess of jurisdiction. But the likelihood 
of general acceptance of such a court is somewhat remote. 
Besides, it would not solve the problem in every case where 
there is conflict of jurisdiction, and one State apparently 
insists on its exclusive right to try the offender or that 
at least the offender be either ext~adited or tried by the 
requested State. 
A different solution was adopted in the colonial 
era where chunks of territories were transferred to or annexed 
by a Western Power with authority to legislate, adjudicate 
and enforce over the entire territory. In some instancec 
short of annexation, a regime of capitulation or extra-
territoriality was established without the possibility 
of conflict or concurrence of jurisdiction. The Colonial 
Power or the State concluding such an archaic and unequal 
treaty would thereby enjoy exclusive territorial jurisdiction 
over its own metropolitan territory and extraterritorial 
jurisdiction over the territory of another sovereign State 
to the exclusion of the latter in all matters affecting 
the interests of nationals or subjects of the Colonial 
30/ ... 
59/ See, e.g., Convention for the Creation of an International 
-- Criminal Courts, adopted by the International Conference 
on the Repression of Terrirism in Geneva on 
November 16, 1937, A/CN.4/36B, pp. 23-26; and 
Professor J.L. Brierly Do We Need an International 
Criminal Court? in 1927, British Yearbook of 
International Law, pp. Bl-88. 
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Po\Ver. Such regime \Vas abolished in various parts of 
Asia including China, Japan, Thailand and Turkey by the 
close of World War II, after adoption of respective ·pena~ 
and civil codes by Asian countries,60/patterned after European 
systems. This solution was an imposition by Colonial Po\Vers. 
It \Vas unequal, unjust and far from satisfactory. It is 
now outmoded since resolution 1514 (XV) on the granting 
f . d d d' .. . . 61/ o In epen ence. The process of ecolonlsatl0n IS now lrreverslble.--
Thus, agreement to subject a State to a regime of extra-
territoriality would be invalid today for violation of 
a peremptory norm which admits of no derogation. gl 
The only possible solution left open appears to 
rest with the obligation of States to cooperate and to negotiate 
in good faith. Many have reached agreement in the adjustment 
of their respective rights and obligations to request and 
to comply with request for extradition or rendition of 
non-nationals. Extradition then has become an affordable 
solution sought after on a multilateral as well as bilateral 
basis. It is flexible enough to give satisfaction for all 
31 I ... 
601 See, e.g., Sir Francis Piggott: "Extraterritoriality: 
The Law Relating to Consular Jurisdiction and Residence 
in Oriental Countries, 1892, London, W. Clowes 
& Sons. 
&11 General Assembly Resolution 1514 (XV) : Declaration 
on the Granting of Independence to Colonial Countries 
and Peoples; and Implementation of the Declaration 
in Resolutions 2465 (XXIII) of December 20, 1968, 
2548 (XXIV) of December II, 1969 and 2708 (XXV) 
of December 14, 1970; and the Programme of Action 
for the Full Implementation of the Declaration, 
Resolution 262 (XXV) of October 12, 1970. 
621 See Articles 53 and 64 (jus cogens) of the Vienna Con-
-- vantion'on the Law of Treaties, 1969, entry into 
force January 27, 1980; the WOEk of the International 
Law Commission, 3rd edition, pp. 236-262. 
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concerned. The problem of extradition remains to be examined 
in the light of current legal developments dnd recent State 
practice, especially with regard to the exception of "inter-
national terrorism" to the "political offence exemption" 
f d ·· 63/ rom extra ItIon.--
111. PERMISSIBLE LEGAL BASES OF JURISDICTION 
A survey of State practice and legal theories appears 
to suggest a number of permissible legal bases of jurisdiction 
in its entirety, including the authority to prescribe, 
the power to adjudicate and the capacity to enforce. 64 / 
For convenience sake, the bases of jurisdiction may be 
classified under five headings with-some overlapping in 
between, each may cOmpete, concur, compliment or contradict 
. f . . h h h 65/ If not con llct WIt t e ot ers.--
A. The Territorial Principle. By far, the most 
cogent and solid foundation for the exercise of jurisdiction 
is the territorial principle, traceable to the more basic 
principle of sovereignty as source of State authority itself. Ter-
. ritorial sovereignty is the strongest of all the bases 
of jurisdiction and would easily take precedence over other 
32/ ... 
63/ See pp. infra. 
64/ See Introductory Comment by Professor Dickinson: 
-- Jurisdiction with respect to Crime, Harvard 
Research, Draft Convention with respect to Crime, 
American Journal of International Law 29 (1935) 
Supplement Part II, pp. 439-465. 
65/ For current legal and policy problems, see, for 
-- instance, Douglas E. Rosenthal: Jurisdictional 
Conflicts between Sovereign Nations, International 
Lawyer Vol.,19, No.2 (1985), pp.487-503. 
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concurrent or competitive principles. As far as enforcement 
or executive jurisdiction is cOflcerned, the principle of 
territoriality is absolutely supreme and as such exclusive 
of other principles. The only possible exceptIon must be 
based on an equally basic norm, Ilamely, the sovereign will 
of the State itself. Thus. a State may consent to any proposition, 
or agree to waive any part of its sovereign authority even 
in respect of activities within its own territory in favour 
of the exercise by another State of an aspect of sovereignty.i'>_E2.! 
This consent is nearly absolute, subject only to the reservation 
that 
no 
it does not contravene 
State could opt through 
a peremptory norm out of which 
unilateraJ or mutual consent. 67 ! 
The territorial principle is valid for civil as 
well as criminal or penal matters. Territoriality or the 
locus delicti commissi provides a clear and firm basis 
for all the three forms of jurisdiction, prescriptive, 
adjudicative and executive. The last which is enforcement 
jurisdiction CQuid be preventive, suppressive or even punitive. 
In civil as well as criminal cases, the territorial connections 
need not be confined to one and the same State. A crime 
may be committed across the boundary line as in transfrontier 
offences or transbourdary torts. The territorial connections 
in civil liability may refer to the domicile or residence 
of one of the parties litigants, or the situs of the 
property in dispute or the place of celebration of marriage 
or performance of a contract. Furthermore, in criminal 
matters the physical notion of the locus delicti commissi 
may be extended by legal fiction or theory. 
66/ See, e.g., 
Exchange v. 
3 3! ••• 
Chief Justice Marshall in The Schooner 
M'Faddon (1812) 17 Cranch 167. 
§2! See "jus cogens" in Note 61 supra, Articles 53 
and 64 of the Vienna Conventionon the Law of Treaties. 
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Thus, tpe territorial principle in this context 
has been extended to include the following :-
(a) The objective territorial principle, by reference 
to the location of the object or victim of the 
offence or tortious act within the State of the 
Forum. 
(b) The effect doctrine, by reference to the effect 
produced in the territory of the Forum State. 
(c) The subjective territorial principle, by reference 
to the locaiity of the actor, the subject or author 
of the offence being located in the State of the 
Forum. (J.B. Moore in the Cutting Case 1877 ~/ 
distinguished between the locality of the act and 
the locality of the actor. ) 
(d) Plurality of localities of acts constituting the 
offence, by holding the locality of each act as 
the locus delicti commissi, although other acts 
forming part of the offence were performed outside 
the territory of that State. 
(e) The fiction of territoriality, by deeming a sea-
going vessel to be a "floating terri tori" of a 
State, thereby injury suffered on board the vessel 
even on the highseas could be regarded fictitiously 
on the objective territorial principle as occurring 
in the territory of the flag State; likewise an 
aircraft could be deemed a flying territory of 
the State of registration or user State. 
34/ ••. 
~/ See Moore, International Law Digest, Vol. II 
ss. 201. 
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(f) The fiction of ~:.2SJ~r~~~lJitoria}.i.!:.Y., by deeming 
the locality of the act or actor to be outside 
of the territory of another State and within the 
State of the Forum, although in fact it was located 
in that other State, sometimes by creating extra-
territorial courts within the territory of another 
State. (This intolerable state of affairs was 
abandoned six decades ago as government grew 
to be more enlightened.) 
B. The Nationality or personality Principle. Side 
by side with the principle of territoriality has developed 
the nationality principle or personality principle. Jurisdictioll 
is exercised in all forms and manifestations ratione personae, 
i . e . , by reason of the personality involved. For the status 
and capacity of persons, the lex patriae would appear to 
govern. Nationality provides a sound basis for jurisdiction 
also in criminal matters. For the present purposes, the 
nationality principle includes the following :-
(a) Active nationality principle, by reference to 
(b) 
the nationality of the accused or alleged offender, 
this is applicable to a large extent by most systems 
, d' h ' 69/ 1nclu 1ng t e common law countr1es.--
Passive personality principle, by reference to 
the nationality of the victim of a crime or the 
injured party. This principle which was adopted 
by Mexico in the Cuttino Case (1877) 70/ and 
35/ ... 
69/ See, e.g., the s'veeping reservation of Lord Halsbury 
in McCleoud v. Attorney General of New South Wales 
[1891 J A.C. 455 at p. 457 "except over her mm subjects". 
70/ See Moore, Internatinal Law Digest, Vol. II, ss.201, 
Article 186 of Mexican Penal Code. 
71/ 
21./ 
21/ 
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-. ~ / 1', Turlcey half a century later in the ~~S. Lotus (1927)--' 
has given rise to much objection and criticism on 
the part of common law countries, especially the 
United States in the Cutting Case and the United 
K' d 'h "1876) 72/ Ing om In t e FranconIa \ .-- France also 
raised serious objection in the S. S. Lotus, which 
decision gave rise to unending controversies in 
l ,73/, , t.1e late twentles.-- It mIght come as a surprIse 
to those who still resist the passive personality 
principle in the combat of international terrorism 
to learn that even more than half a century ago 
the trend had already been against such resistance. 
There were even then more countries applying than 
rejecting it. Now the trend becomes much more 
irresistible, and most enlightened governments 
gave expression in support of the principle. The 
most adamant resistance has weakened in France 
in Article 694 of the Code de Proc~dure P~nale 
of 1975,74/ in the U.S. Anti-Terrorism Act of 
1986,12.1 follOlving the Criminal Code of Thailand, 
76/ B.E. 2499 (1956).-- Although not every State has 
36/ ... 
See P.C.I.J. (1927), Series A., Case No.1i Article 6 
of the Turkish Penal Code. 
See R. v. Keyne, the Franconia (1876), 2 Exchegner, 
Division, p. 117, when Amphlett, J.A. believed to be an 
established and undisputed proposition that "a foreigner 
committing an offence of any kind,even against an Englishman, 
on foreign territory cannot be tried for it in an English 
Court". 
See, e.g., Sir Eric Beckett: "Criminal Jurisdiction over 
Foreigners". The Franconia and the Lotus, 1927, British 
Yearbook of International Law, PP. 108-128; see also Beckett, 
The Exercise of Criminal Jurisdiciton over Foreigners, 1925, 
ibid., pp. 44-60, at pp. 47-49, where Sir Eric cited 
the relevant provisioffi of Chinese, Italian, Austrian, 
Argentinean and Hungarian criminal codes making felonies 
(serious crimes) committed by foreigners abroad, whether 
or not against their nationals, justiciable by their 
tribunals. 
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adopted the passive personality principle in their 
criminai legislation, it can no longer be said 
that remaining opposition is realistic. 
(c) The extended notion of nationality, by attributing 
personality or nationality to something other than 
a natural person, beginning with a corporate 
personality, a ship of war, a merchant vessel, 
, 77/ h' h an a1rcraft or spacecraft. - T 1S t eory extends 
the scope of an already artificial notion of nationality 
or juridical personality to inanimate but 
tangible objects as well as incorporeal hereditaments, 
including several forms of assets as well as intellectual 
property rights protected by the law of the State 
of registration with the extended notion of nationality, 
jurisdiction may also be enlarged. 
37/ ... 
74/ Law of July 11, 1975, No. 75-624, Article 189, 
Code de Procedure Penale (Dalloz 1975) specifically 
refers to cases where the victim of the crime is 
a French naitonal. 
75/ Section 2332 of Terrorist Acts against U.S. Nationals 
Abroad, 99th Congress H.R. 3712, H.R. 4288, to 
authorize. prosecution of terrorists who attack 
U.S. nationals aborad. 
76/. See, e.g., Section 4 (Territorial principle); .Section 
-- . 5 (Objective territorial principle and effect doctrine); 
Section 6 (Plurality of localities of acts); Section 
7 (Protective principle, for selected offences, 
security, forgery, robbery and universality principle, 
piracy); Section 8 (Nationality principle (i) active and 
(ii) passive). Thailand's Criminal Code appears 
to have adopted all the five principles without 
any hesitation. These provisions were taken from 
the best of European, Japanese and Latin American 
models. 
77/ The fiction of "floating territory" of a vessel 
in the S.S.Lotus is no difference from the fiction of 
nationality attributable already to the vessel through 
the flag it flies. 
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c. The Protective Princinle. 
"_'L._~_~ ~
Reference may be made 
to the national intereGts ~ffected or injured by an offence. 
such as national seclArity, or other vital political, economic 
or financial interest of the Stdte of the Forum. Jurisdiction 
in all forms may be exercised on the! basis of the necessity 
t . t f . 1 h ' . .'. ..~ 7 8 / I '0 pl'otec, one.() t:J.e d~(Jve na-c.lonaJ lor.eres<..::>. - n 
the practice of some systems, such as the United States, 
the protective principle tends to overlap the passive personality 
principle long discredited since the Cutting Case (1877), 
but re-instated and revived under the preferred designation 
of protective principle, 
Terrari~-:; m Act, 1986, 
as the preamble 
clearly 
_. 79/ 
reflects.--
of the U.S. Anti-
D. l'11e Unl versal f'r i nc 1. pIe < Reference may be 
made to the Jniversal character of the offence made justiciable 
by the law of nations. Under the principle of universality 
b '., . ,801 'd 811 may e ment.l0neo pJ.racy ~ure gentlum,- genacl e, -
J 8 / ••• 
.7EJ..I See, e.g., Mark Petersen: The Extraterritorial 
Effect of Federal Criminal Statutes : Offences 
Directed at Members of Congress. Hastings International 
and Comparative Law Review, Vol. 6, pp. 773-802, 
Section 351 of the U.S. Criminal Code, 18 U.S.C. 
5S. 35 (1971). 
79/ See Section 2731. Findings and Purpose: over 8000 
incidents of international terrorism were noted, 
more than half were directed against American targets. 
A country may prosecute crimes committed outside 
its boundaries that are directed against its own 
security or the operation of its governmental functions. 
Terrorist attacks on Americans abroad threaten 
a fundamental function of the U.S. Government; 
that of protecting its citizens; such attacks also 
threaten~the ability of the U.S. to implement and 
maintain an effective foreign policy; terrorist 
attacks further interfere with inter-state and 
foreign commerce, threatening business travel and 
tourism as well as trade relations. 
80/ See a note by Constantinople : Towards a Ne'i Defini tion 
of Piracy: The Archille Lauro Incident, in 
VirginIa Journal of International Law, Vol. 26, 
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slave trade, 82/ -' n<lrcotics traffic, ill etc. The 
offence under this neading is seen as an offence ~gainst 
the international community as a whole. Offences against 
the peace and security of mankind including war crimes may 
also be viewed in the same light. In this way, terrorism 
is not an infrequent phenomenon accompanying the commission 
of such offences against the law of nation, and in most 
circumstances a terrorist may be arrested, prosecuted 
and tried under the Universal Principle, regardless of the 
locus delicti commissi, so long only as the offender can 
be physically apprehended. 84/ International cooperation 
is recommended for the suppression and punishment of the 
offences. 
E. The Principle of Consent. The principle 
of cbnsent is applicable in practice for civil cases as 
well as for criminal matters. For civil litigation, juris-
diction may be exercised by several fo~~, among which 
should be mentioned the Forum rei sitae (where the property 
is situated), the Forum connexitatis (where there is 
39/ ... 
~/ See Slavery Convention 1926, amended Protocol, 
1953, U.N.T.S. Vol. 212, p. 17; and Supplementary 
Convention on the Abolition of Slavery, the Slave 
Trade, and Institution and Practices Similar to 
Slavery, 1956, U.N.T.S. Vol. 266, p.3. 
83/ See Articles 108 and 109 of the 1982 U.N. COnvention 
- on the Law of the Sea; U.S. v. pominiguez (1979), 
U.S.C.A. 4th eire., 604 F. 2d. 304. 
~/ See Article 19 of the 1958 Geneva Convention on 
the High Seas, and Article 105 of the 1982 U.N. 
Convention on the Law of the Sea, cited in Note 
above. 
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" 
a close connection) and the Forum prorogatum (where the 
a 
parties have ele~ted to submit their disputes). The parties 
have not only the choice of law, but also the choice of 
forum, subject to public policy of the forum or other rules, such 
as forum non conveniens, non-justiciability, act of State doctrine, 
etc. In addition, the forum State may also seize a property 
or arrest a vessel ad fundandam jurisdictionem. But such 
seizure needs not be recognized 'by other jurisdictions. In 
criminal matters, it is not the consent of the parties that 
matters. Rather the consent of the State, having priority to 
arrest, prosecute and punish the offender, may afford the 
basis for another State, with or without physical custody 
of the alleged offender, to either arrest and prosecute or 
make a request for extradition or start an extradition 
proceedings as the case may be. ~/ Consent to the exercise 
of jurisdiction by another State is generally accorded in 
the form of bilateral agreements between like-minded nations 
or multilateral conventions within a region or sUb-region 
of approximate legal and cultural back-ground. Thus, a 
State may exercise jurisdiction, not because the accused 
is arrested in its territory, nor because the offence was 
committed by or against its national,but more precisely 
and resolutely because another State, having the ~ustody 
of the accused, has agreed to deliver or surrender the alleged 
offender to be tried by the State of the forum. Had there been 
no such rendition, there would be no ground for jurisdiction. 
40/ ... 
~/ Consent is a key to a number of issues. Without consent 
of the territorial State, it might be considered 
unlawful intervention to exercise enforcement juris-
diction over the territory of another State as in 
the Eichman Case (1962) to effect an arrest or the 
Entebbe Incident (1976) to rescue hostages and 
protect nationals. On the other hand, with the consent 
of the territorial authority, Indonesian commando 
unit~ successfully stormed the hi-jacked Garuda 
aircraft at Dan Muang Airport (1984) with the 
assistance of Thai security force. 
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IV. A RESPONSE TO INTERNATIONAL TERRORISM 
A. Ratification of Antiterrorism-Related Conventions 
A response to acts of international terrorism should 
be adequate and appropriate if international terrorism is 
to be discouraged. Each State has been urged to ratify 
the various conventions designed to prevent and suppress 
offences that are related to international terrorism, such 
h ' h 86/ . f' 87/ as, t e taklng of ostages,-- unlawful selzure 0 alrcraft,-
and offences against internationally protected persons including 
d ' l' 88/ " . () lp omatlc agents -- ln compllance of resolutlon .61 XL of the 
G A b 89/ . f" . d' eneral ssem ly.-- Ratl lcatlon requlres an un ertaklng 
to adopt legislation giving effect to the obligations under 
the relevant conventions. 
Such actions by States could contribute in no small 
measure to international cooperation in the field of prevention 
and suppression of international terrorism. With the willing-
ness on the part of the overwhelming majority of States 
to combat international terrorism, incidents of transnational 
terrorism should be curtailed. If hi-jackers were arrested 
whenever the hi-jacked aircraft landed, hi-jacking could 
be deterred. This would require the cooperation of State 
to ensure safety in international air transport and navigation,90/ 
and not to yield to the demand of the terrorists. 
41/ ... 
86/ Convention against the Taking of Hostages (1979), 
Resolution 34/14b. (XXXIV), 18 I.L.M. (1979)' 1456. 
QI/ See, e.g., The Hague Convention (1970), Tokyo Convention 
(1963) and Montreal Convention (1971) recommended also 
by I.C.A.O., Cf. Note 55 supra. 
~/ Convention on Internationally Protected Persons (1973); 
13 I.L.M. (1974) 43. 
89/ General Assembly Resolution 61 (LX), December 9, 1985. 
90/ The mining of a habour of a State disrupting international 
maritime trade has been held to violate international law 
as well as restricting freedom and safety of navigation. 
I.C.J. Report Nicaragua v. U.S.A. (1986). 
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B. Tmprovement of Extradition Procedures 
The problems relating to extradition deserve the 
most meticulous attention. In the first place, extradition 
depends on the agreement or consent of the requested State 
to turn over or surrender custody of an alleged offender or 
a condemned person or convict to the authority of the State 
requesting extradition. As.a matter of principle, extradition is 
generally carried out at the discretion of the requested State. 
The request for extradition itself is discretionary on the 
part of the executive branch of the government requesting 
extradition, taking into account the existence of legal 
provisions and the process of law to be fully observed. There 
is thus an element of discretion on both sides, as far as 
the executives are concerned. Legal provisions, if any, 
and procedures to be fOllowed would also have to be improved. 
If according to the law, the offence is not recognized as 
a crime in the requested State or indeed in the requesting 
State, or the crime is for some reason not an extraditable 
ff h h '" 91/ t d' t' o ence, or t at t e offence IS polItIcal, -- ex ra 1 Ion 
will not take place. 
Extradition is therefore based on law or statutes 
of the States concerned and also on the availability of treaty 
provisions applicable to the situation. The problems are 
42/ ... 
91/ For recent literature in regard to the practice of 
-- the United States, see, e.g., Geoffrey S. Gilbert: 
"Terrorism and Political Exemption Reappraised", 
34 International and Comparative Law Quarterly (1985), 
pp. 695-723; Steven Lubet and Morris Czackes: 
"The Role of the American Judiciary in -the Extradi tion 
of Political Terrorists", Vol. 71, No.3, The Journal 
of Criminal Law and Criminology, pp. 193~210; and 
Paul B. Stephan III: "Constitutional Limits on Inter-
national Rendition of Criminal Suspects", Vol. 20, 
No.4, Virginia Journal of International Law, 
pp. 777 -800 .. 
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multiplied in this connection by lack of uniformity in the 
treaty practice of States and absence of common standards 
in national legislation in regard to questions of extraditable 
offences, non-extraditability of nationals and particularly 
the treatment of political offenders. 
Notwithstanding the discretionary element of extradition 
as far as the administration or executive branch of the govern-
ment is concerned, the judicial practice of States in defining 
an offence as political, or mixed or with political motivation 
has been neither helpful nor instructive. The case law of 
various countries has not demonstrated any consistent pattern 
of legal developments. Contrdditory theories and opposing 
criteria are interpreted and applied without any regularity. 
Alleged offenders of offences which could be classified as 
acts of international terrorism have sometimes been extradited 
and other times released on the ground that the offences complain-
d . h ., 92/ . th 1 . t . - , . 9 3 / e of were elt er polItIcal - or WI po 1 lcaL motlvatlon ~ 
or rela ti vely :ot_-ptepondera!l tly pol i t leal 94/ or indeed there 
21../ 
2l/ 
94/ 
43/ ... 
See, e.g.,In re Mcmullen (179), No. 3-78-1099 
MG., memo at 4-5 (N.D. Cal. May 11, 1979). The Federal 
Magistrate found that the bombing of the British 
Army Installation in England by the Provisional Irish 
Republican Army (P.I.R.A.) was directed at the British 
Army - a prime target for guerrilla war fare during 
an "insurrection and a disruptive uprising of a 
political nature" in North Ireland in 1974. Compare 
Justice Denman's test of political offence exception: 
There must be a political disturbance at the time 
of the offence and the offence must constitute an 
Overt act incidental to or part of the political 
disturbance, in re Castolini [1891] 1 Q.B. 149. 
See, e.g., the Santa Maria, (1961 ) where a steamship 
was captured by Captain Galvao as a protest against 
the Portuguese Government, 56 Northwestern University 
Law Review 1961, pp. 168-175. 
See, e.g., the Artukovic Case, (1950) 355 U.S. 393 
(per curiam), the extradition request was regarded 
by the Supreme Court as being for a relative political 
offence. 
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was potential dapger of the accused being persecuted for 
political offences. 95/ Given the jurisprudence of the 
more advanced western civilization, such as France, United 
Kingdom, U.S.A., Switzerland, Italy and the Federal Republic of German~ 
the practice connot be said to be free of inconsistency in 
this regard,96/ especially when the offences are closely 
associated with acts of international terrorism. 
The reason for this patent ambiguity is not very 
difficult to conjecture. The very definition of "inter-
national terrorism" as is more generally accepted in inter-
t · 1 . 97/ . . h . . t na lona conventlon--- contalns an ln erently polltlcal elemen . 
Terrorism is an offence directed against another State for 
which a State is responsible either for undertaking, assisting 
or tolerating its commission. Applying this definition 
to offences classified as terrorist acts or terrorist-related 
activities, 'such as taking of hostages, hi-jacking of 
aircraft, sea-jacking, piracy in the wider sense of the 
term, excluding private ends requirement and the existence 
44/ ..• 
95/ See, e.g., Regina v. Governor of Brixton Prison, 
ex parte Kolezynski [1954] 1 Q.B. 540;' -extradition 
request was denied on the ground that it would 
result in punishment for the treasonous act of 
defecting to a capitalist countries and not for 
96/ 
the common crimes of use of force. 
See, e.g., 
before the 
Committee, 
terrorism 
Statement by Christopher L .. Blakesley 
House of Representatives, Judicial 
March 4, 1986, H.R. 4294 : Anti-
Act of 1986, pp. 63-114. 
97/ See pp. Section I. Introduction, supra. See 
also Bassioni : "International Control of Terrorism" 
some policy proposals, U.N. New York 1985. 
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of another ship, 98/ such activitips would invariably appear 
to be politically inspired. The political taint is unmistak-
able, and in all likelihood an ~2t of international terrorism 
is more often than not consIdered as a political offence 
or relative political offence O~ mixed or for political 
motivation. 
In actual practice, the decision of a State to 
extraditeor not to extradite a terrorist is likely to be 
prompted by political or humanitarian considerations. Among 
the closely associated States or in an economically integrat-
ed community, it is easier to extradite terrorists for 
acts directed against the friendly government, member of 
h . 99/ t e same communlty. - On thE' other hand, the State 
sympathizing with the cause of the insurgents for whatever 
motivation is not easily persuaded to extradite terrorist-
insurgents .. 100/ whether or not they are to be labelled 
freedom-fighters rather than terrorists. It is not inconceiv-
able that a State, not wanting to embarrass its foreign 
45/ ... 
98/ See, e.g., George R. Constantinople: Towards a 
- new Definition of Piracy; The Achille Lauro 
Incident, Vol. 26, No.3, Virginia Journal of Inter-
national Law, pp. 723-753, at p. 753 : international 
political terrorism on the high seas is condemned 
as piracy. 
99/ See, e.g., decision of the Chambre d'accusation 
- de Paris, 1979,in the Klaus Croissant Case, extradition 
from France to Germany, compare Piperno and Pace 
100/ 
case. 
Compare the u.s. case in re McMullen (1979) and 
the French case of Abu Daoud (1977). 
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relations, may avoid the obligation to extradite by simply 
" 101/ deporting the alleged offender. - On the other hand, 
deportation could be an alternative to extradition if otherwise 
prevented by the political character of the offence which 
. d' b 102/ IS clearly non-extra Ita Ie. -
C. Terrorism as an Exception to the Political Offence Exemption 
Recent trends in State practice appear to reflect 
political flavour in the treatment of political offenders. 
Decisions to extradite or to release the alleged offender 
may depend on factors that are purely political, such as 
whether the fugitive is from the socialist country, whether 
the requesting State is an ally or economic or trading partner, or 
whether there is a support for his group in the asylum State 
and even diplomatic and economic interests. It is true 
that due process of law dictates some participation by the 
judiciary whose role could be conclusive in a negative way. 
If the offence was considered non-extraditable by the judicial 
authority, the executive could not very well overrule that 
ruling, although there was nothing to stop a disguised form 
of extradition through the deportation process. The finding 
by the court that the offence is extraditable will not necess-
arily result in actual extradition, since the executive 
branch of the ogvernment could review the final process 
of rendition. 46/ ... 
1Ql/ 
1Q1./ 
See, e.g., Carbonnau : "The Provisional Arrest 
and Subsequent Release of Abu Daoud by French Authorities, 
(1977) 17 Virginia Journal of International Law 
495, (1977) 1 Gazette du Palais 105. Abu Daoud 
was quickly deported to Algeria. 
See, e.g., O'Higgins, 
The Soblen Case", 27 
"Disguised Extradition: 
Modern Law Review 521 (1964). 
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The political offence exemption was first seen 
. 'h A 1 . T f 834 103/ ' In t. e ,og o-Belglan reaty 0, 1 . -- It is not seriousl.y 
contested as a standard clause in extradition treaties 
or extradition legislation. As has been seen, the application 
of this exemption has been far from settled. 104 / 
States are nevertheless free to conclude agreements 
d · d' . . d 105/ T'h un ertaklng to extra Ite even polItIcal offen ers. -- ere 
is no peremptory norm requiring non-extradition of political 
offenders. In actual practice, it would be extremely difficult 
to conceive of such a norm, since the concept of "political 
offence exemption" itself is not free of confusion, susceptible 
to differing interpretation, hence opposite results. In 
1960, Thailand and Khmer (Kampuchea) concluded four agree-
ments by exchange of letters with the good offices of Secretary-
General Dag Hammasjold. One of these agreements concerned 
the extradition of a certain Khmer Serei named by the 
C b d · G h . 106/ am 0 Ian overnment of t e tIme. --
103/ 
104/ 
105/ 
106/ 
47/ " .. 
22 British and Foreign State Papers 223. 
See, e.g., Van den Wijngaert, "The Political Offence 
Exemption to Extradition, the Delicate Problem 
of Balancing the Rights of the Individual and the 
International Public Order" (1980), p. 204. 
See, e.g., agreement between Thailand and Cambodia, 
1960, New York, U.N. 
The fugitive sought by Combodia died upo~ conclusion 
of the extradition agreement. 
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The current trend has been to preclude certain offences, 
which could be viewed as political or relatively political, 
from the "political offence exemption". This has been achieved 
in a number of conventions, especially on the prevention 
d . . 107/ . an suppresslon of terrorlsm, -- selzure . 108/ of alrcraft, --
. 109/,. , 
taklng of hostages, -- lese maJeste, 110/ 
-- the attentat 
111/ . 112/ 
clause -- and ,,,ar cr lmes. -- Acts of terrori sm have 
been classified among offences against the peace and security 
of mankind. Once the revised draft code is adopted, the 
extradition problem will be better clarified if not further 
simplified. 111/ Bilateral treaty practice of States appears 
to have started a clear trend in support of extradition 
of terrorists whether or not there has been a taint of political 
flavour in their activities. A balanced approach has never-
theless to be maintained between the interest of the international 
1QZ/ 
1Q§/ 
109/ 
11.Q/ 
111/ 
111/ 
111/ 
48/ ... 
See the Geneva Convention of 1937 on the Prevention and 
Punishment of Terrorism; the Washington Convention 
to Prevent and Punish the Acts of Terrorism, ~aking 
the Form of Crimes against Persons and Related Extortion 
that are of international significance (1971); and 
the European Convention on the Suppression of Terrorism, 
Strasbourg, 1977, A/CN.4/368, pp. 18-26, 101-104, and 
104-108. 
The Tokyo Convention 1963, Hague Covention 1970 and Montreal 
Convention 1971 on the safety of aircraft as recommended 
by I.C.A.D .. 
The Hague Convention, 1979, A/CN.4/368, pp. 117-120. 
L~se Majest~ in an offence against the Head of States. 
Similarly, Convention on Internationally Protected Persoffi, 
1979, A/CN.4/368, pp. 114-117. 
G.A. Resolution 170 (II) of October 31, 1947, Surrender of 
War Criminals and Traitors. G.A.Resolution 3074 (XXVIII) of 
December 12, 1973: Principles of International Cooperation 
in the detection, arrest, extradition and punishment of 
persons guilty of war crimes and crimes against humartity. 
See the Report of the Internatinal Law Commission on the 
Work of its 39th Session, Sup. No. 10, A/41/10 (1986). 
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community to prevent, suppress and punish acts of terrorism, 
and the interest of the individual to enjoy asylum from 
political persecution and the right of self-determination 
of every people. HUman rights should be respected and not 
to be sacrificed at any price. 
Thus, the new series of U.S. extradition treaties which 
starts with the Supplementary Treaty with the United Kingdom, 
contains Article 1 which precludes from the political offence 
. 114/ 
exemptlon :- --
(a) an offence for which both Parties have the obligation 
to extradite under a multilateral convention; 
(b) murder, manslaughter, and assault causing grievous 
bodily harm; 
(c) kidnapping, abduction, or serious unlawful detention, 
including taking of hostage; 
(d) an offence involving the use of bomb, grenade, 
rocket, firearm, letter or parcel bomb, or any 
inc~ndiary device if this use endangers any 
persons; 
(e) an attempt to commit any of the foregoing or participation 
as an accomplice. 
114/ 
49/ ... 
99th Congress 2d session SENATE Exec. Rept. 99-
17. Supplementary Extradition Treaty with the 
United Kingdom, July 8, 1986. Article 1 is subject 
to the reservation of Article 3 : There would be 
no extradition if the request was made with a 
view to punish him on account of his race, religion, 
nationality or political opinions, or that he would, 
if surrendered, be prejudiced at his trial, 
punished or detained. 
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This innovation is not a complete answer to every 
problem connected with extradition. It remains to be seen 
in actual practice how the United States and the United 
Kingdom will apply the provisions of Article 1 subject to 
the safeguard contained in Article 3. States still retain 
discretion and freedom of action through differing inter-
t t ' 115/ pre a Ion. --
The language of the recent General Assembly Resolution 
61 (XL) 1985 on measures to prevent international terrorism 
is more emphatic Paragraph 8 runs:- 11£/ 
i12/ 
11£/ 
The General Assembly 
8. "also urges all States to cooperate wi th one 
another more closely, especially through the exchange 
of relevant information concerning the prevention 
and combating of terrorism, the apprehension and 
prosecution or extradition of the perpetrators 
of such acts, the conclusion of special treaties 
and/or the incorporation into appropriate bilateral 
treaties of special clauses, in particular regarding 
the extradition or prosecution of terrorists." 
50/ ... 
For recent developments in multilateral_treaties, 
see Annuaire de l'Institut de Droit International, 
Vol~ 60-11, session de Cambridge, Rapporteur Karl 
Doehring, pp. 211-283 : "New problems of the inter-
national legal system of extradition with special 
reference to multilateral treaties", proposing 
definition of political offence in a negative sense. 
25 I.L.M. 239 (1986), adopted without a vote on 
December 9, 1985. The resolution also endorses 
I.C.A.O. and International Maritime Organization 
(I.M.O.) recommendations for ratification of conventions 
dealing with terrorisms aboard aircraft or against 
ships. 
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V. Conclusion 
The preceding study appears to suggest that the 
problem of jurisdiction is but part and parcel of the bigger 
problem of combating international terrorism. It is never-
theless a key to unlock other problems. International cooperation 
provides a hopeful means in our search for a meaningful 
response to terrorism and the problem of jurisdiction. 
One practical measure of international cooperation 
is to adopt legislation creating jurisdiction to adjudicate 
by making terrorist acts, as defined in the Introduction, 
justiciable and punishable, thereby avoiding a vacuum in 
the substantive law, recognizing the criminality and punishability 
of acts of internatinal terrorism, and bridging whatever 
gap or loophole that may exist in the jurisdiction of the 
forum State. All the legitimate bases of jurisdiction may 
be adopted, including the passive personality principle 
which need not be completely dissociated from the protective 
principle. A State has the right and also in some instances 
the duty to protect its own nationals abroad. One means 
of securing protection is to make it a punishable offence 
for anyone to commit an act of terrorism against a national 
of the State, calculated to create fear or terror within 
the State. An act of international terrorism against an 
American citizen because of the nationality may be deemed 
to be directed against the security interest or stability 
of the United States. Once jurisdiction is created for 
an offence against a national abroad whatever the true basis, 
the forum State may assume and exercise jurisdiction, not 
only to prosecute the alleged offender if and when found 
51/ ... 
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within the territory, but also to secure his custody through 
the process of extradition. 
A more effective control of international terrorism 
may be achieved through closer cooperation among States 
by ratifying internatinal agreements dealing with terrorism, 
thereby applying common definition and standard for identification 
of acts of international terrorism, and facilitating exchange 
of relevant information concerning the prevention, suppression 
and punishment of acts of terrorism as well as the arrest, 
prosecution or extradition of the authors of such acts which 
should not be deemed to be political offences so as not 
t d th . b .. f d" 11 7 / o preclu e e POSSl lilty 0 extra ltlon. --
112/ 
21./ 
See, e.g., the latest (fifth) Report by Minister 
Doudou Thiam on the draft code of offences against 
the peace and security of mankind, A/CN.4/404, 
March 17, 1987; especially the new text of Article 
4 (1) of the draft code which provides that "every 
State has the duty to try or prosecute (aut dedere 
aut punire), any perpetrator of an offence against 
the peace and security of mankind arrested in its 
territory". See also commentary, ibid. ,.- pp. 7-
8. It lVas noted that decisions rendered at municipal 
levels were contradictory, and even a supreme 
jurisdiction to harmonize judicial decisions could 
itself adopt decisions that would have to vary 
with the progress of time. DifficUlty to secure 
extradition is inherent in all cases where offences 
are pol i tically- mot iva ted. In real i ty, States 
might prefer to try the offenders and give them 
light sentences or acquit them altogether. 
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The current problem is also closely linked to the 
possibility of apportionment of criminal jurisdiction in 
the event of a jurisdictional conflict. Priorities may 
be set through bilateral or multilatersl treaties, while 
the possibility of extradition provides room for further 
flexibility of adjustment. Further developments of State 
practice in this direction are about to assume a new dimension 
as States members of the world organization are moving 
closer in their collective efforts to combat international 
terrorism. The problem of jurisdiction patiently awaits 
its turn for a more orderly settlement. 
International law cannot afford to allow terrorism 
to go unchecked. Legal developments by way of codification 
must keep pace with transnational terrorism threatening 
the peace and security of mankind. 
SOMPONG SUCHARITKUL 
Notre Dame, May 17, 1987 
